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Current Lopics. 


T}\ HE question how long it is proper for the 

court to keep a jury in confinement 
after one or more of its members have de- 
clared their inability to agree with the others 
was passed upon by the New York Court of 
Appeals in the case of Frank Sheldon, who, 
it will be remembered, was tried, corvicted 
and sentenced at Auburn, N. Y., for the 
crime of wife murder. The trial was in some 
respects one of the most remarkable in the 
criminal annals of the State, the prisoner 
having been convicted on March 15, 1897, 
after one of the hardest fought trials in the 
history of Central New 
forty-seven days. 


York, and lasting 
The tragedy and subse- 
quent legal proceedings abounded in sensa- 
tional features. The evidence was wholly 
circumstantial, and much of the time was 
spent in examining numerous experts in 
gunshot wounds called by both sides, whose 
conflicting testimony was the prominent fea- 
ture of the trial. It was claimed by the pros- 
ecution that Sheldon shot his wife so that he 
might be free to marry his former servant 
girl, Ellen Sullivan, his relations with her 
being notorious. The defense claimed that 
Mrs. Sheldon committed suicide, being 
driven to the deed by her husband's unfaith- 
fulness. Many times after the jury had re- 
from did they appear 
before the court, either for instructions or to 
announce their inability to agree, and as 
many times were they sent back by Judge 
Dunwell with the injunction to find a ver- 
Vor. 57 — No. 25. 


tired deliberation 








dict. It was not until they had been out 
eighty-four hours that they came into court 
and announced their agreement. At the time 
of the conviction of the prisoner, we com- 
mented upon this feature of the trial in the 


words following : 


The anxiety of the court that all the labor and 
expense involved in the trial should not go for 
naught was proper and natural, and it is conceded 
that, but for the firmness of the judge, a disagree- 
ment would have certainly resulted. At the same 
time, this remarkable trial again brings up the 
question as to how long it is proper for the court 
to keep a jury in confinement after one or more 
of its members have declared their inability to 
agree with the others. The right of individual 
judgment is, of course, the sacred prerogative of 
a juror. When he has determined, under his oath 
and conscience, that he is unable to agree with the 
majority, it is his right to maintain that attitude to 
the end. It is possible he may be right and the 
majority of his fellow-jurors wrong; at all events, 
he is presumed to be honest in his conviction, and 
is answerable to his conscience only for an honest 
and fearless discharge of his sacred duty. But it is 
difficult, if not impossible, to fix any limit to the 
time a jury should be kept in confinement under 
such circumstances. The court is properly the 
judge in such cases. The question whether or not 
there was error in this case is likely to be passed 
upon by the Court of Appeals, and it is to be 
hoped it will be. 


That question has now been passed upon, 
with the result that the judgment is reversed 
and a new trial granted. Chief Judge Par- 
ker, who wrote the opinion, held that such 
an attempt had been made by the court to 
drive the members of the jury into an agree- 
ment as to warrant a new trial. “In this 
case,” said Judge Parker, “ we can well un- 
derstand the anxiety of the learned judge 
who presided at the trial to have it ended by 
a verdict of the jury. The trial had lasted 
nearly seven weeks; it had been a severe 
strain upon the jury to be kept together all 
that time; the expense had been exceedingly 
great for so small a county, and to have all 
the inconvenience, labor and expense borne 
for nothing seemed a most unfortunate re- 
sult, and one to be avoided if possible. But 
in the attempt to avoid it the learned judge 
fell into error, and as a result very likely 
coerced some members of the jury into an 
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agreement with their fellow-members against 
their own personal convictions. A verdict 
thus obtained ought not to be allowed to 
stand in any case, and least of all in one in- 
volving human life.” 

The court does not declare, explicitly, that 
the jury was coerced, but says it may have 
been, and gives the prisoner the benefit of 
the doubt. We do not know that the de- 
cision calls for any particular comment from 
us, except to say that it emphasizes the need 
of very great care on the part of the trial 
courts in avoiding error by the prejudice of 
the defendant’s rights. In the very laudable 
desire to avoid a miscarriage of justice and 
prevent waste of the county funds thereby, 
the court has involved the county in the 
large additional expense of a second trial, 
with the apparently strong probability that 
in the end the accused may go free. 


The annual meeting of the Ohio State Bar 
Association, which is to be held at Put-in- 
Bay, July 12-15, gives every promise of 
being a memorable occasion. On the pro- 
gramme for this year will be an address by 
Hon. Judson Harmon, former attorney-gen- 
eral of the United States, and now the presi- 
dent of the Ohio State Bar Association, on 
the subject, “ Court-Room Oratory.” Hon. 
Selwyn Owen, formerly supreme judge of 
the State, is to deliver an address on “ Legis- 
lation in Restraint of Trade; Hon. John G. 
Carlisle, former senator from Kentucky, and 
secretary of the treasury in the cabinet of 
President Cleveland, is down for an address, 
subject not stated, as is also Hon. F. J. Dick- 
man, recently supreme judge of the State. 
If all these addresses materialize the event 
cannot fail to be a memorable one in the 
history of the Ohio association, and we con- 
fidently look for a very large attendance, 
that will include quotas from many other 
States. We notice that an excellent musical 
programme is being arranged for the even- 
ings, and that this feature, which has been 
found very entertaining at previous meet- 
ings, will be enlarged and made very pleas- 
ing at this. It seems to us there is here a 
valuable hint for the managers of the New 


York State Association. Perhaps no class of 
professional men have a higher appreciation 
of good music than lawyers. The charms of 
music, both vocal and instrumental, might 
well be given larger place upon future pro- 
grammes, not only as an aid in increasing 
the attendance, but with a view of adding 
variety and interest to what is too apt to be- 
come a dry and lifeless meeting. In the 
eniphasizing of the social feature of these 
annual gatherings, as much as in the pro- 
vision of able and learned discussions of im- 
portant tepics, lies the secret of success, in 
our opinion. 


Is it actionable per se for one to charge 


that another was “ in the station-house,” that 
“he got drunk, fell off the street car, and was 
arrested, and the police took him to police 
headquarters?” This question was before 
the Montgomery (Ohio) Common Pleas 
Court in the case of Landis v. Taylor, and 
Judge Dustin gave a very interesting opin- 
ion, in which he held that the alleged slan- 
derous words were not actionable per se 
under the rules in Ohio, and that the de- 
murrer to the petition should be sustained. 
After quoting Starkie on Slander, p. 21, 
wherein it is laid down that “no charge, 
however foul, will be actionable without spe- 
cial damages (and none such were alleged in 
this case) unless it be punishable in the tem- 
poral courts of criminal jurisdiction, Judge 
Dustin points out that the Supreme Court of 
Ohio has, in a number of cases, held ‘that 
words not spoken of a person in his calling, 
trade or profession are not actionable unless, 





first, they charge him with the commission 
of an indictable offense, involving moral tur- 
pitude, or infamous punishment, or, second, 
impute some offensive or contagious disease; 
calculated to deprive him of society. This 
rule has been very strictly followed, the only 
exception allowed being that in favor of 
women. While words imputing want of 
chastity in a woman have been held action- 
able per se, because they tend to exclude her 
from society, the same words spoken of a 
man would not be actionable, because the 
law recognizes the fact that society has more 
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forbearance toward the man than the woman. 
The Supreme Court of Ohio, it appears, has 
never determined whether an accusation of 
drunkenness is actionable or not, except in 
the case of Hayner v. Cowden (27 O. S. 
2)2), where the words were spoken of a 
minister in his profession. Drunkenness is 
a prohibited crime, and punishable as such, 
but mo human enactment can make it a crime 
in se, because it lacks the essential element of 
inherent immorality to place it in that cate- 
gory. The best man in the community 
might, inadvertently, or for medicinal pur- 
poses, drink enough liquor to make him as 
drunk as the veriest sot that rolls in the gut- 
ter, and be just as liable to be arrested and 
fined five dollars, but he would not be guilty 
of an immorality. Ordinarily, a state of in- 
toxication is a physical and mental disability, 
voluntarily incurred, but whether accidental 
or intentional, it is not a crime in itself, in- 
volving moral turpitude. (Coffee v. Cowley, 
4 Ohio Dec. R. 112 [s. c., 1 Clev. Law Rep. 
35|}. Judge Dustin then proceeds to in- 
quire whether, being a prohibited crime, the 
punishment of drunkenness is infamous. He 
concludes that it is not, because a punish- 
ment, to be infamous, must be to some ex- 
tent, corporal, as by confinement in the peni- 
tentiary or sentence to labor. A mere $3 or 
$5 fine is not, in his view, an infamous pun- 
ishment. Finally, Judge Dustin says it is a 
matter of common observation that a man 
who has been guilty of intoxicatron is not 
thereby excluded from society, although he 
acknowledges it might be different in the 
case of a woman. This, however, may be 
regarded as clearly obiter dictum. There is 
truth — more’s the pity—in what Judge 
Dustin says with reference to intoxication of 
men and women; but it would be difficult to 
assign a good reason in law why the same 
rule should not be applied to the two cases. 


A question of the first importance with 


reference to the civil service has just been 
passed upon by the Federal Supreme Court. 
This question was whether the rules and 
regulation: of the executive department 
bearing on the methods and discipline of the 





civil service were to be regarded as legisla- 
tion which the Federal courts could be in- 
voked to enforce, or whether they were 
rather to be regarded as guides for executive 
officials, subject entirely to the discretion of 
the president. While several Federal courts 
held that they possessed no jurisdiction in 
the matter, Judge Jackson, of the West Vir- 
ginia Circuit Court, took a different view, 
and it is in that case that the Supreme Court 
has renderec a final decision. An effort had 
been made by the new collector of internal 
revenue for West Virginia, A. B. White, to 
remove certain gaugers and storekeepers 
and appoint others in their places. They re- 
sisted removal, claiming that they were pro- 
tected by the merit system, and could not be 
discharged except for cause shown, after a 
proper hearing. An appeal to the Circuit 
Court resulted in a restraining order pre- 
venting Collector White from “ interfering 
with the plaintiffs in the possession of their 
offices.” The Supreme Court, Harlan, J., 
giving the opinion, held that a court of 
equity was without jurisdiction in the prem- 
ises, and ought not to assume to control the 
discretion which the executive department 
has in all matters; that it is for the chief 
executive to secure the carrying out of the 
civil service rules in good faith by subordi- 
nates, and that to him the aggrieved officials 
should go for redress of alleged wrongs. 
While the merit system is established by law, 
the various presidential orders issued there- 
under are intended solely for the guidance of 
executive officials, and with them the courts 
have nothing to do. 


Announcement is made that former Presi- 
dent Benjamin Harrison has been designated 
as chief counsel for Venezuela in the boun- 
dary arbitration between that government 
and Great Britain and the United States. 
This tribunal, which will begin its sessions 
next February in Paris, consists of two rep- 
resentatives of Venezuela, two of Great 
Britain and one independent member desig- 
nated by the government of Russia. With- 
out doubt it will be one of the most learned 
judicial bodies created in recent years, and 
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it will pass upon questions of the highest 
international importance. It is a matter of 
gratification that the choice of chief counsel 
to represent the American side of the case 
has fallen upon a statesman and jurist of 
such high experience and qualifications as 
Gen. Harrison, who, in addition to his other 
high equipment, is well known to be a most 
loyal supporter of international arbitration, 
in the furtherance of which principle the 
Venezuelan tribunal will constitute a most 
valuable precedent. 


The hero of Santiago de Cuba, Richmond 
Pearson Hobson, about whose exploit of 
cool daring in sinking the hulk of the collier 
Merrimac in the mouth of the narrow harbor 
channel, under the guns of the enemy’s bat- 
teries and battleships, the whole world is 
talking, is said to be of North Carolina 
stock — and pretty good stock it is. While 
hardly within our province as a legal journal, 
we refer to the matter to emphasize the fact 
that this young modern hero comes of dis- 
tinguished lineage. We are told that he was 
born in Alabama, is a great-nephew of John 
Morehead, of North Carolina; a grandson of 
Chief Justice Richmond Pearson, a great- 
grandson of Col. Williams, senator from 
Tennessee, and of Hugh Lawson White, of 
Tennessee, and a nephew of Richmond Pear- 
son, the present representative in congress 
from the Asheville district, and that his 
father was a judge on the Alabama bench. 
The more this pedigree is studied the more 
apparent does it become that true heroes are 
not mere accidents. Noblesse oblige is just as 
true now as it was “in days of old, when 


knights were bold.” 


The decision of Judge Seaman, of the 
Federal Court, sitting at Milwaukee, hold- 
ing that the ordinance of the city council of 
Milwaukee which required the street rail- 
roads of that city to sell tickets for four cents 
is invalid, following a similar judgment re- 
cently given on the same subject in Atlanta, 
is of considerable importance. Examination 
of the full text of these decisions shows that 
the courts, while not denying the right of 





municipalities to regulate street car fares, 
maintain that where this authority is exer- 
cised it must not be in such a manner as to 
deprive the owners of the street railway 
properties of a reasonable return on their 
investment; otherwise such an enactment is 
held to be a clear violation of the Constitu- 
tion of the United States. Thus it was held 
that within the meaning of the fourteenth 
amendment to the Constitution of the United 
States a railroad corporation is a person, and 
that a State enactment cannot deprive a cor- 
poration of the right to fair earnings. It was 
held that the council’s ordinance would de- 
prive the railroad company of the right to 
earn such fair dividend, and would to that 
extent deprive it of its property. The ordi- 
nance which has thus been invalidated in 
Milwaukee provided that tickets, good for 
one fare, including one transfer, “in pack- 
ages of six for twenty-five cents, and twenty- 
five for the sum of $1.00,” should be sold. 


— 2 


Hotes of Cases. 


Can an Infant Maintain an Action for an Injury 
Occasioned Before Its Birth? — In Thomas Edwin 
Allaire, an infant, by Ada A. Allaire, his next 
friend, appellant, v. St. Luke’s Hospital, decided 
by the Illinois Supreme Court, First District, on 
appeal from the Superior Court of Cook county, 
the interesting and novel question was presented 
whether an infant could maintain an action for an 
injury occasioned before its birth. Briefly stated, 
the facts appear to be substantially as follows: In 
February, 1886, Mrs. Allaire became a patient at 
the hospital, for hire, there to remain until after 
the delivery of her child; that on February 2d, 
while being conveyed in an elevator to an upper 
floor, where was located the obstetrical depart- 
ment, she was badly injured, as alleged, through 
the defendants’ negligence, the chair in which she 
was seated (the elevator car being unenclosed) 
striking a projection on the side of the elevator 
shaft. It was further alleged that by reason of 
such injuries and the manner in which they were 
received the said Ada A. Allaire was put in great 
terror and fear of death for herself and plaintiff, 
then unborn, and that as the direct and proximate 
cause of said injuries to his said mother, said 
plaintiff was “ greatly injured, strained, bruise® 
and wounded in his left limb, left side, left hip, left 
arm and left hand, so that at his birth, on the 6th 
day of February, A. D. 1886, his left foot, left 
limb, left side and left hand were and became, and 
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hitherto have been, and still are, wasted, withered 
‘and atrophied, and his said foot smaller than 
natural by more than one-half, and made thereby 
to turn inward and the sole thereof upward, and 
his said limb shorter than natural by more than 
four inches, and his said hip, side and arm, by 
reason of said negligence and injuries, became, 
were and are made shrunken, atrophied and par- 
alytic, and his said limb without flesh thereon, and 
irom thence hitherto have so been and still are, 
and said plaintiff thereby greatly and sadly crip- 
pled for life, and in endeavoring to be cured and 
healed of his said injuries, has laid out and ex- 
pended the sum of two thousand dollars ($2,000) 
and more (the said Ada A. Allaire having hereto- 
fore, jor a valuable consideration, settled with the 
said defendants for, and released them from all 
damages for said injuries to herself alone), to the 
damage of the plaintiff in the sum of fifty thousand 
dollars ($50,000), and therefore he brings his suit, 
etc.” 

A general demurrer was filed by defendants, 
which was sustained by the court, and judgment 
was rendered for the defendants. It being con- 
ceded that the action, if maintainable at all, must 
be so under the common law, the question pre- 
sented was whether, at the time of the alleged 
injury, the plaintiff, in contemplation of the com- 
mon law, had such distinct and independent exist- 
ence that he might maintain the action; or was 
he, in view of the common law, a part of his 
mother? The majority of the court held, in an 
opinion by Adams, P. J., that the doctrine of civil 
law that an unborn child may be regarded as in 
esse for some purposes, when for its benefit, is 
merely a legal fiction which has not been recog- 
nized to the extent of allowing an action by an 
infant for injuries occasioned before its birth. 
Judge Adams further pointed out that, as a neces- 
sary corollary, if such action could be maintained, 
it followed that an infant might “ maintain an ac- 
tion against its own mother for injuries occasioned 
by the neglect of the mother while pregnant with 

The court, as intimated, was not unanimous, 
however. Judge Windes, in a strong dissenting 
opinion, said: 

“Tf the wilful and malicious conduct of a per 
son causing an injury to an unborn child, result 
ing in its death after it has been born alive, will 
fasten on the person the crime of murder or man- 
slaughter, there seems to me no sound and logical 
reason, since the crime includes the injury to the 
child, and since the public offense is also a private 
and special wrong to the helpless infant, why, if 
the child should be so fortunate as to survive the 
injury, which, had it caused death after being born 
alive, would have made the wrong-doer a criminal 
before the law, the child should not have his ac- 
tion at law against this same wrong-doer for dam- 





ages because of his tort. It is the boast of the law 
that for every wrong it provides a remedy, but 
the law which says to the helpless infant, ‘ If your 
injury were inflicted, however wrongfully, while 
you were sleeping peacefully in your mother’s 
womb, though pulsating with life and vigor, or 
while you were moving forward to the outside 
world in obedience to nature’s law, with a power 
almost irresistible, though just beyond the light of 
day, still a part of your mother, there is no remedy 
ior your wrongs, if you live through them, though 
crippled or deformed for life, but if you can only 
die because of your injuries, the man who 
wronged you shall be indicted for murder and 
punished,’ gives but scant recompense — gives no 
practical redress—no adequate remedy to the 
wronged child. Such law is a reproach to civiliza- 
tion. It seems illogical to say the action cannot 
be maintained because the child is a part of the 
mother. Long before it sees the light of day it is 
a living soul, pulsating with life, making its pres- 
ence known by most vigorous action ofttimes, a 
distinct entity and having its being, 
though carried by the mother and attached to her 
by the umbilical cord. Why may it not be 
wronged? Why may it not suffer injuries? It 
cannot be contended for a moment that the physi- 
cian attending at the birth of the child would not 
be liable in damages to the child if, after delivering 
it from its mother, but before he cut the connect- 
ing cord, he should wilfully and maliciously 
wrench off both its arms. Could it be said that 
such an injury was to the mother, and that she 
must sue for and recover the damages to her child 
in such a case, because the doctor ‘had not severed 
the umbilical cord, because the child was still a 
part of the mother? I think not.” 

While conceding that there was no precedent — 
no decided case like the one at bar — Judge 
Windes held that there was good reason, as matter 
of law, why the action would lie in behalf of the 
appellant in this case. 


moving 


Contracts in Restraint of Trade.—In Carter- 
Crume Co. v. Peurrung, decided by the United 
States Circuit Court of Appeals, Sixth Circuit, in 
April, 1898 (86 Fed. R. 439), it was held that a 
contract with an independent manufacturer for 
the entire product of his plant is not in itself a 
contract in illegal restraint of trade; that if an 
independent manufacturer contracts to sell his 
entire product without knowledge of similar con- 
tracts made by the buyer with other manufactur- 
ers, and without any knowledge of the fact that 
such contract was intended by the buyer as one 
step in a general scheme for monopolizing the 
trade in that article and controlling prices, such 
independent manufacturer cannot be held to have 
conspired against the freedom of commerce, or to 
have made a contract in illegal restraint of trade. 
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Federal and State Courts — Jurisdiction — Suit 
by State Against Citizens of Other States. —In 
Plaquemines Tropical Fruit Co. v. Henderson, de- 
cided by the Supreme Court of the United States 
in May, 189 (18 Sup. Ct. R. 685), it was held that 
the provisions of the Federal Constitution which 
extend the jurisdiction of the United States courts 
“ts controversies * * * between a State and 
citizens of other States,” and give to the Supreme 
Court original jurisdiction “in all cases * * * 
in which a State shall be a party,” do not exclude 
from State courts concurrent jurisdiction in such 
cases, but leave that question to the determination 
of congress; and congress not having invested 
the national courts with exclusive jurisdiction, the 
courts of a State have, so far as the Constitution 
‘and laws of the United States are concerned, juris- 
diction of a suit brought by a State against citizens 
of other States; subject only to the right of re- 
moval by defendants where the nature of the suit 
brings it within the removal acts of congress, and 
the right to have the final judgment reviewed by 
th: Sep:eme Court if the questions involved bring 
it within the appellate jurisdiction of that court. 


Investment in Confederate Bonds by Fiduciary 
— Validity. — An interesting decision was ren- 
dered by the Supreme Court of the United States 
on the 7th inst., affirming the validity of an in- 
vestment in Confederate bonds by a fiduciary dur 
ing the war. The case was that of Baldy v. 
Hunter, administrator, and came up on writ of 
error from the Supreme Court of Georgia. Mr. 
Justice Harlan delivered the opinion of the court, 
in the course of which he said: * The transactions 
between persons actually residing within the ter- 
ritory dominated by the government of the Con- 
federate States were not invalid, for the reason 
only that they occurred under the sanction of the 
laws of that government or of any local govern- 
ment recognizing its authority. The preservation 
of orde:, the maintenance of police regulations, 
the prosecution of crimes, the protection of prop- 
etty, the enforcement of contracts, the celebration 
of marriages, the settlement of estates, the transfer 
and descent of property, and similar or kindred 
subjects, were, during the war, under the control 
of the local governments constituting the so-called 
Confederate State. What occurred or was done 
in respect of such matters under the authority of 
the laws of these local de facto governments should 
not be disregarded or held invalid merely because 
the governments were organized in hostility to the 
Union established by the National Constitution, 
because the existence of the war did not relieve 
those within the insurrectionary lines from the 
necessity of civil obedience nor destroy the bonds 
of society.” 








STARE DECISIS. 


“The law of England would be an absurd science were it 
founded upon precedent only.” LORD MANSFIELD 


“The lawless science of the law, that codeless myriad of 
precedents, that wilderness of single instances." 
TENNYSON. 
“The progress of mankind is marked by the conversion of 
the unwritten into the written law, by the crystallization of 
the uncertain into the definite.” Hoavuey. 
MVHE doctrine of stare decisis has received a com 
mon acceptation among the English-speaking 
peoples. It is not only adhered to in the judicial 
departments of English and American govern- 
ments, but in the legislative and the executive as 
well. Nay, the doctrine has also crept into liter 
ary, religious and social circles; and now it is 
recognized by every society that proceeds on par 
liamentary tactics— practice has rendered it 
pleasing, and habit has played its rigid part. In 
deed, in Americans, as in Englishmen, it has be- 
Mrs. Jones, a 
high society lady, will, for instance, give a recep 
tion on a certain day. Why? A certain lady has 
established a precedent for it some fifty years ago. 


come a kind of a second nature. 


The members of a certain club will go on an ex 
cursion some Sunday in June. Why? 
In churches, the collections on Christmas are sup 


Precedent. 


posed to be as light as possible, yet as refreshing 
to the minister as the waters of granite rocks. 
Why? Precedent. 
ences is to enter into the domain of the philoso- 
pher and the moralist, which task is prevented by 
the scope and purpose of this article. I 


To enlarge upon these refer- 


have 
glanced at the theory in a broad sense, however, 
to show that it predominates almost everywhere - 
it rules with an iron hand. 

To speak of it in reprobation, therefore, is to 
expose one’s self to the missiles and arrows of a 
provoked community. But I will not extend my 
discussion to touch every circle in which the the- 
ory prevails. I will confine myself to that branch 
of the government in which it had its origin, and 
to that which is now a votary to the system and a 
stickler for its tactics —the judicial branch. But 
before I the doctrine I must, 
with the indulgence of the reader, give a_ brief 


animadvert upon 
sketch of its origin, touching upon the ignoble 
motives of its promoters, and the political craft 
and brute force that were behind them. Legal 
text-writers have failed to enlighten us on this 
most important point. But if we read _ history 
reflectingly we will find that the doctrine had its 
origin in the executive department of the English 
government. I use the term 
to avoid confusion. 


* executive ” in order 
But properly speaking, when 
the doctrine was first laid down as absolute and 
positive law, the monarch was all in all. Like the 
Holy Trinity, the executive, legislative and judicial 
branches of the government were united in one. 
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In a word, every monarch in those days necessar- 
ily said to himself what the bold, courageous and 
arrogant Louis XIV said to the world, namely: 
* L’Etat, c'est mot.” Hence the feasibility and facil- 
ity of making the doctrine prevail in the judicial 
as well as the executive or legislative branch of 
the government. But what was the motive and 
aim of the sovereign in establishing such a doc- 
trine, and compelling his subjects to adopt and 
respect it on pain of death? What was the motive 
and purpose of his machiavellian and dissolute 
courtiers and statesmen in aiding him in such a 
flagrant imposition? An ignoble, an inhuman, a 
selfish, a feudal one! Their barbarous and infa- 
mous end was to keep the people in the dungeon 
of ignorance, where their only food was crass 
superstition, their only amusement the shedding 
of human blood, and their only pleasure the ven- 
eration of the relics of saints and martyrs and the 
treading in the path of their ancestors. All this 
was done to guard against innovations in political 
government, and to preserve all the ancient tradi- 
tions and superstitions unimpaired. Thus the 
safety of a mad king would be perfectly assured; 
and the existence of dissimulators, sycophants 
and venal politicians depends, of course, on the 
existence of their crowned master. 

Thus the doctrine was taken up by the judges, 
and all cases that came before them were decided 
upon it. Their only guide was precedent or adju- 
dicated law, and their only authority was that of a 
former judge. It did not take long before the 
doctrine was equally binding, and equally mis- 
chievous ir the judicial as well as in the legis- 
lative or the executive branch of the government. 
The judges knew nothing but previous decisions, 
and the barrister’s task was simplified and facili- 
tated by the setting aside of text-books and 
statutory law, and the adoption of adjudicated 
cases as authoritative legal principles. It is not 
surprising at all to observe how judges and solici- 
tors adhered to the theory with all their might and 
main, because behind it stood the command, the 
power, the brute force of the kingdom, represented 
by a blind and narrow-minded individual. If the 
doctrine was only adhered to, and if through it 
justice was duly administered, it would be beyond 
reproach or criticism; but judges were so preju- 
diced against the slightest innovation that very 
often they were led to let fall from their lips ex- 
pressions which indicated a blind submission to 
the theory, and which lead us to believe that a 
purely fanatical impulse was behind it. Indeed, it 
is amusing to read some of the opinions of medi- 
zval judges on this most sacred doctrine. One of 
them, for instance, in deciding a certain case, said: 
“If we judge against former precedents it will be 
a bad example to the students and barristers at 
law, and they will not give credit to the books, or 








have faith in them.” While another judge said: 
“IT cannot legislate, but by my industry I can dis- 
cover what our predecessors have done, and I will 
tread in their footsteps.”” The judge was studying 
Confucius, perhaps, for the fundamental principle 
of the moral system of that moralist was to keep 
sacred the memory and the deeds of ancestors. 
* Walk in the trodden path” was the solemn in- 
junction of that Touranian sage to his Touranian 
followers. How this wise and at the same time 
ridiculous statement gained foothold on English 
soil I know not. 

Why should the decisions of a former judge on 
a particular case have any force upon the judges 
and upon the community existing centuries after 
his time? Is it because antiquity renders the de- 
cision sacred, independent of its reasonableness? 
Is it because the decision was delivered en robe 
rouge? Is it because the judges of a certain era are 
but the “ ghosts of departed wisdom?”’ How can 
this be? The aim or end of the doctrine, as I look 
at it, has a two-fold explanation, viz.: It is either 
to keep the people in a state of darkness and 
gloom, as I said before, or it is a practical confes- 
sion that courts and governments degenerate in 
wisdom as they increase in years, and can only 
“hobble along by the stilts and crutches of prece- 
dents.” For the same persons who would proudly 
be thought wiser than their predecessors appear at 
the same time only as the living coffins of departed 
judges. Antiquity, it seems, is both blessed and 
damned — blessed by those who would have the 
world look back instead of forward, and damned 
by those who stamp it as characterizing ignorance, 
gloom, baseness, folly and superstition. 

3ut I cannot reject the theory as having been 
positively and at all times unbeneficial to the 
world. Like every other medizval institution or 
dogma, it directly and indirectly contributed to 
the progress of mankind. Everything has its place 
and performs its function, 


“And that which seems but idle show 
Strengthens and supports the rest.” 


I am not mistaken if I say that had there been 
no such doctrine there would have been no revo- 
lution in this country, and therefore no republic. 
Had it not been for this theory all the philoso- 
phies, all the sciences, all the principles that issued 
forth from the brain of France during and before 
the revolution would have been still in the bosom 
of the earth, unrevealed and unknown to the 
world. So I say there is wisdom in the lines of 
the poet quoted above. 

Having thus given a cursory account of the 
origin of the theory, I will now proceed to discuss 
it from the standpoint of the case lawyer and the 
judge, the legal professor and the student. This 
doctrine, as is well known, has been adopted in 
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this country, and adhered to with firmness and 
austerity. It is recommended by judges, ap- 
proved by the community, and regarded as neces- 
sary to preserve the stability, the certainty and 
the symmetry of any system of jurisprudence. I 
think otherwise. While previous decisions may 
be instructive, they should not be authoritative. 
The Constitution of the United States creates 
three branches of government for the purpose of 
facilitating its administration and “ securing the 
blessings of liberty to ourselves and our posterity.” 
Each branch is to exercise the duties imposed 
upon it by the Constitution, independent of 
the other. But now as the government stands the 
judicial branch comprises the legislator and the 
judge. The judge makes the law and the judge 
decides the law —an act which contravenes the 
' purview of the United States Constitution. But it 
may be argued in opposition that precedents, 
which are regarded as law, receive the sanction of 
many able and learned judges, who are capable of 
formulating rules and laying down legal princi- 
ples. Granted. But what about the innumerable 
single decisions on particular points that had the 
effect of reversing a prior case? Courts in general 
have always held so, and Bronson, J.,* speaking 
in reprobation of such an act, said: “It is going 
quite too far to say that a single decision of any 
court is absolutely conclusive as a precedent.” 
Again, what about a rule formulated by the 
Supreme Court having the force and authority of 
overruling a case decided by a lower court on the 
weight of authority supporting said case? Here 
the court is both the legislator and the judge. A 
doctrine is laid down by the court, which has the 
force and effect of abolishing all the former de- 
cisions on that point, though they have the sup- 
port of all the judges in the land. This is, cer- 
tainly, the duty of the legislator, and not the 
judge. The decisions of courts, even higher 
courts, which are always adopted as law, are not 
given the necessary amount of deliberation and re- 
flection which they would duly receive in the legis- 
lature. Again, what about a decision rendered by 
a divided court, which, while binding on the case 
at issue, is not so binding as a precedent for sub- 
sequent cases? 
text. 


This is the rule laid down in the 
When the 
lawyer discovers a case which is precisely analo 
gous to his, he never troubles his mind as to 
whether it was rendered by a full or a divided 
court. 


Is it ever followed? Never. 


lished for judges to regard and adopt, why should 
there be such a division, and if, nevertheless, the 
court is divided on a precedent, why not then 
abolish it entirely? 

Let me first lay down this proposition, namely, 


*Butler v. Van Wyck, 1 Hill, 438. 





And, by the way, if precedents are estab-. 





a precedent which is not regarded by all the 
judges alike should never have the force of law; 
for “ Law is a rule of action laid down by the 
supreme power of a State commanding what to do 
and prohibiting the contrary.” This is the defi- 
nition of Blackstone. If, therefore, the element of 
command is present, then every citizen, including 
the judges, the legislators, chief magistrate and 
all, should obey and pay respect to such a law. 
This law, then, laid down by a supreme power, is 
definite and certain. We know that if we trans 
gress it we will have to abide by the conse 
quences; and we further know that judges will 
not, if the law on the subject is definite, disagree 
as to the transgression. In this case the judge 
must exercise his judicial authority within the 
bounds of the rule laid down by a supreme power; 
but in the case of a precedent he is at liberty to 
accept or reject it. Why? Because the former is 
law, the latter is positively not. I cannot, there- 
fore, see how a precedent which is not law can 
become so by adding to it a series of subsequent 
decisions, which have no more force of becoming 
established law than that precedent itself. True, 
in unity there is strength; but the union of three 
atoms of hydrogen, by themselves, will no more 
give us an atom of water than the union of a 
group of ants will generate a camel. 
cipher. 
the Blackstone, we must candidly 
confess that the decisions rendered by judges are 
not law, because they lack the element of com 
mand, and they are not laid down by the supreme 
power of a State. 


A cipher is a 
That is the maxim. 
definition of 


li, then, we agree on 


I have thus proven that precedents are not law, 
and therefore not binding upon the community, 
but for the sake of argument I will assume that 
they are, and proceed to show that judges and 
lawyers are never bound even by the fundamental 
rules of precedent. A fundamental principle in the 
doctrine, as is known by every lawyer, every judge 
and every student, is that it is in no way affected 
by dicta. This rule is very often violated by law 
yers and judges; and were this a brief I would cite 
innumerable cases which would support this state 
ment. We must, therefore, admit that collateral 
hts, casual comments, inapplicable illustrations, 
flimsy reasonings, by-way analogies, animadver 
sive remarks, judicial sympathies and extra judi 
cial opinions are in many cases converted into 
rules and legal principles, doctrines and established 
law. 

Again the maxim that general expressions in 
every opinion are to be taken in connection with 
the case in which those expressions are used is in 
many instances disregarded. Moreover, they not 
only disregard it, but if in any instance the maxim 
is ever observed they drag it to the mire of ab- 


surdity and monstrosity. As, for instance, in a 
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certain case} there was an indictment against the 
bailee for the larceny of money, and it was held 
that all the particulars should be set forth, includ- 
ing the allegation that it was lawiul money of the 
United States. This rule was afterwards followed 
in a caset of larceny of cattle, in which the indict- 
ment stated the value of the cattle without adding 
“lawful money of the United States.” Attorney 
for defendant argued a full day, to the effect that 
the allegation in this action also should be set forth. 
This, of course, is an eccentric case, defended by 
an eccentric attorney; ‘but eccentricities nowadays 
are “as plenty as blackberries.” 


Again, how can the judges account for a case of 


this nature. Ifa decision is reversed by a higher | 


court, thus upsetting or overlooking the prece- 
dents upon which it was based, what will become 
of the persons who have, in the meantime, acted 
in accordance with the overturned decision? Of 
course, they would get around # with one of the 
time-honored fictions of the law, by declaring it to 
be “ not law.” But does this fiction in any way 
help the wronged party? It satisfies the miserable 
technicalities of the law, the caprice of the lawyer 
and the whims and fancies of the judge; but does 
it remedy the invaded right of the injured party? 
Not a jot! 

Again, in a few cases§ this rule is laid down, 
namely: Where the decision of any tribunal is 
subject to appeal to a higher court, such decision 
is not affected by the doctrine of stare decisis until 
passed upon by the higher tribunal of last resort.” 
This is a rule formulated by judges in deciding 
disputes, and should be adopted as law in subse- 
quent cases that come up for adjudication. That 
is to say, if, for instance, a case for the breach of 
a contract is brought in a district court, the attor- 
neys on both sides should not refer to precedents 
as supporting their respective views, because if 
that case is decided upon, and afterwards ap- 
pealed, the court to which it is appealed might 
overrule the decision of the lower court, and thus 
disperse the precedents upon which that case was 
concentrated. There is a little nonsense, a little 
absurdity in this rule. Let us see. If this same 
case, tried and decided in a district court, was ap- 
pealed to a higher court, then the cases, or 
authorities, or precedents, upon which that action 
is based should be cited, for higher courts arg 
affected by the doctrine of stare decisis. Now, 
then, the court to which the case is appealed must 
decide one way or the other. Its decision must 
either affirm or reverse the decision of the district 
court, together with the authorities upon which 
the case on appeal is based. Its decision, whether 
+People v. Cohen, 8 Cal. 42. 
Allen v. Allen, 27 Pac. Rep. 30. 
§ Bridge v. Johnson, 5 Wend. 372. 














it affirms or overrules the former decision, mus# 
necessarily reject the authorities or precedents 
upon which the defeated party brings his action; 
for both parties always go to court armed with 
the weapons of innumerable authorities of adjudi- 
cated cases. Indeed, court decisions are so 
abundant that authorities can be found on any and 
all particular cases that can possibly arise for 
adjudication. I really cannot conceive how such 
a rule can receive a common acceptation among 
venerable judges and ingenious attorneys. For if 
a subordinate court of justice has not the power 
of settling disputes on the theory of stare decisis, 
then there is no need of clothing superior courts 
with that power. If an inferior judge decides a 
case without having recourse to the opinions:o§ 
former judges on the same point, then I say that 
that judge is exercising his own faculties anc 
appropriating his own reason without overstep- 
ping the boundaries described to him by statute, 
and therefore deserves the encomiums of every 
prudent and honest citizen. Such a judge should 
be stamped by human society as a faithful, dili- 
gent and prudent servant of the law. But, on the 
other hand, we have the superior judge —a judge 
regarded by the community as transcending in- 
ferior judges in civil wisdom and practical law — 
who decides cases coming before him on appeal 
by calling to his aid the opinions of his predeces- 
sors, and invoking the divine inspiration of the 
gloomy sepulchre, and thus annihilate his own 
individuality, extinguish the light of his own rea- 
son, and murder the very faculties of his intellect. 
This judge is called the superior, and the other 
the inferior, while, in my judgment, poor as it is, 
the adjectives should be transposed. But in the 
face of these circumstances, in the face of this 
unquestionable description of superior and infe- 
rior judges, in the face of the definite and ascer- 
tained mental labor put forth by both, in the face 
of the embarrassing attitude in which reason and 
justice have placed the superior courts, in the face 
of truth and wisdom, a learned and venerable 
judge,** to increase the horror of reason and dis- 
harmonize the vital organs of the body of the law, 
has gone a step further, and laid down this rule 
as an absolute principle. He said: * A decision 
of the Supreme Court becomes the law of the 
case upon the point involved even though errone- 
ous.” Is this reason? Is it justice? Is * Truth 
forever on the scaffold, wrong forever on the 
throne?”’ Or shall we take this rule as proceed- 
ing from a wise and cool head, relying on the 
truthfulness of Longfellow’s lines when he says, 
* Sometimes we may learn more from a man’s 
error than from his virtue.” 





**4r Am. Rep. 119; Lindsay v. People, 1 Idaho 
N. S. 438, and 6 Iowa, 71. 
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I leave this question open for the reflection of 
the candid and honest members of the legal pro- 
fession. 

Again, I must lay down another proposition, 
namely: The body of adjudicated law, which is 
adopted as statutory law, being incoherent and 
uncertain, untenable and unstable, wavering and 
indefinite, renders the administration of justice 
absolutely impossible. The reputation of judges 
and the character of the State from which a cer- 
tain rule proceeds give it a complete fortification 
and render it almost impregnable. 

Reputation very often misleads the judges and 
clouds the reason of the law. It plays a far 
greater part than the truthfulness and justice of the 
decision. The former absorbs and overwhelms 
the latter. Furthermore, I hesitatingly make this 
assertion —a bold one, it may be, but nevertheless 
it bears much truth, as to render its boldness both 
tolerable and justifiable: The decisions of courts 
based upon precedents have become so general as 
to excite a little suspicion and to cause us to pon- 
der upon the presumption —a reputable one, per- 
haps —that a deeper policy than at first blush 
appears sometimes underlies the decisions of the 
courts. The judges of different States, having ex- 
hausted the reason of the law, very often take 
another course by turning legal differences into 
implied reflections on the characters of opposing 
judges, said reflections being based either on con- 
scientious scruples or on the over-confidence in the 
wisdom and strength of one’s opinion. This, of 
course, impedes the administration of justice and 
bars out just conclusions. No one can read the 
account of the dishonorable proceedings in the 
cases cited below? and entertain the same opin- 
ion of the doctrine of stare decisis, by means of 
which justice will always prevail, as is always 
alleged. Prof. Chase§§ openly declares that “ the 
force of adhering to precedent will cause an estab- 
lished principle of law which has been long acquti- 
esced in to be firmly maintained, though it may 
appear unreasonable and injurious in its tendency.” 

What is the reason for this? I ask again, Is it 
because it has antiquity behind it? Or are judges 
constrained to pay much deference to former de- 
cisions, even at the expense of justice? If they 
are, they do not do so. They sometimes acquaint 
themselves with former decisions, with the ulti- 
mate purpose of overturning them. Surely, it is 
violating the laws of decorum and comity to ac- 
quaint myself, for instance, with another for the 


purpose of “turning him down” subsequently, 








++Hoyt v. Mackenzie, 3 Barb. 324. 
Duff v. Fisher, 15 Cal. 382. 
Sauer v. Steinbauer, 10 Wise, 370. 

§§Annotations on Blackstone, note 2, page 36. 





if I am allowed the common expression. Better 
disregard the person entirely by remaining a 
stranger to him. However, I am not discussing 
the swhject from a moral standpoint, and therefore 
I will leave morality to combat its own rights. 

We see, then, that when a law is both indefinite 
and incoherent it is impossible for the judges to 
decide definitely and soberly upon it. When « 
judge sees nothing before him but a chaos of ad 
judicated cases held up as authorities, as law, and 
when he learns the embarrassing fact that the op 
posing counsel are equally armed with such 
authorities, on the different and conflicting views 
of able judges, on the points at issue, he, no doubt, 
is placed in a position critical and serious in its 
nature, and will subsequently give up deliberation 
in disgust, trusting to fate and confiding to chance 
No reasonable being can say a word against such 
conduct either, because human nature is so defec 
tive that no man can possibly maintain his equilib 
rium in the face of such distressing and perplexing 
circumstances. 

This is the ultimate outcome of judiciary law, 
which, notwithstanding the common acceptation 
it receives in this country and in England, is im 
practicable, unsystematic, imperfect, bulky and 
encumbering. What is worse, it has rendered the 
statute law both insignificant and imperfect. By 
natural right and justice the statute law should be 
the sanctuary of liberty, the mother of all the law 
and the edifice of justice, truth and wisdom. But 
by the side of judiciary law it is merely “a set of 
irregular or unsystematic patches stuck from time 
to time upon the edifice reared by judges.” I can- 
not imagine, then, how we can possibly turn away 
from the fact that the function of the legislator is 
being exercised by the judge who, by means oi 
the miserable and vile fiction of the law, justifies 
his conduct and asserts his rights. Another step, 
then, and this glorious and grand country will be 
converted into a monarchy clothed in the garb of 
a republic. Another step and the three branches 
of the government will again be absorbed by One, 
almighty and all powerful, forming a political trin 
ity of superstition, ignorance and tyranny. 

I close in saying that our progress is but an 
evolution from, and at the same time a revolt 
against, the past, for one poet tells us that “* The 
thoughts of man are widened by the process of 
the suns.” 

And another: “ Yet the mighty dead still rule 
us from their urns.” 

And both poets are right. 

This apparent contradiction is harsh. 
theless it exists. 


Never- 
We meet with it in every walk 
of life, and especially in the courts. Humanity 
and evolution, therefore, are left to fight it out. 


A Ferris RIHANI. 
New York, June, 1808. 
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EXECUTION AGAINST A DEBTOR IN THE 
HOUSE OF A THIRD PARTY: 
ITIGANTS do not realize how often their 
troubles only commence when they have ob- 
tained a judgment. It is perhaps well for the pro- 
fession that this is so; a knowledge of the many 
pitfalls which lie in the way of the judgment cred- 
itor before he can realize the fruits of his judg- 
ment would deter most persons from striving after 
what is frequently littke more than a Pyrrhic vic- 
tory. If any confirmation of this view be sought 
by the would-be suitor, he has only to look at the 
voluminous words which have been written deal- 
ing with the various modes of execution. Par- 
ticularly would we commend to his attention the 
learned treatises on sheriff law. It is indeed some- 
what surprising that any person can be found to 
undertake an office involving such onerous and 
responsible duties, and were it not for the dignity 
which attaches to one of the most ancient and 
honorable of public officers the post might well go 
begging. The importance of this to the litigant is 
in the fact that the risks of executing process 
under certain circumstances are such as to make 
the sheriff require an indemnity before putting in 
force a judgment at the instance of an execution 
creditor. Thus, the sheriff may be liable to an 
action of trespass at the suit of a third person 
whose goods he may seize by mistake; or even 
without taking a stranger’s property he may be- 
come a trespasser by illegally entering his prem- 
ises. And this leads us to a brief consideration of 
the position of a sheriff in entering the house of a 
stranger for the purpose of levying an execution 
upon the judgment debtor therein. The question 
which we here propose to discuss has recently 
cropped up in connection with some abortive at- 
tempts to levy upon persons resident in hotels, and 
having regard to the increasing number of persons 
who spend a considerable portion of their lives in 
hotels, it is obvious that the subject is of more 
than merely theoretical interest. 


The right of the sheriff to enter a third person's 
house for the purpose of levying execution upon 
the property of the judgment debtor therein is one 
as to which not much authority is to be found. 
That the right has been recognized from a com- 
paratively early period there is no doubt, but the 
extent of it has not been very clearly defined. 
The rule is thus laid down in Anderson on Execu- 
tion, p. 164: ** The sheriff may only enter the house 
of a third person if property of the debtor is i: 
fact within it, and if he enters on speculation, and 
nothing is found which he can seize under the 
writ, the person entitled to the possession of the 
house will have a right of action for trespass 
against him.” In support of this proposition a 
dictum of Chief Justice Gibbs in Cooke v. Birt 
(5 Taunt. 764) is cited. It is, however, submitted 





that this statement of the law is too wide, and that 
the rule is more accurately expressed in Mather’s 
Sheriff Law, p. 68, and 1 Smith’s Leading Cases, 
p. 107. According to these authorities, the sheriff 
may enter the house of a third person, even if no 
property of the debtor be there, provided the | 
debtor be resident there for the time being. They 
refer to the judgment of Lord Loughborough in 
Sheers v. Brooks (2 H. BI. 120), in the course of 
which his lordship said: “I see no difference be- 
tween a house of which he (i. e., the debtor) is 
solely pessessed and a house in which he resides 
with the consent of another.” Where a debtor is 
residing is in fact his home for the time being, 
aud to it the ordinary law as to the sheriff's right 
of entry seems to apply. The test would in fact 
appear to be whether the place where the sheriff 
proposes to levy is that in which the goods of the 
judgment debtor might naturally be expected to 
be found (see Cooke v. Birt [ubi sup.]). 

When the debtor is resident either in the house 
of a friend, or, as is common, in a hotel or board- 
ing-house, there his goods would naturally be 
looked for. But a difficulty might arise in distin- 
guishing between a traveler making the merest 
temporary stay in a hotel and one resident for a 
definite term. It is not easy to say how far the 
sheriff could safely enter a hotel to levy in the 
former case, without being liable in trespass to the 
hotel-keeper, should there prove to be nothing 
properly seizable under the writ. That the sheriff 
is always protected where he actually finds goods 
of the debtor must be taken to be settled law. But 
the probability of finding such goods seems to be 
a more reasonable test of the right of the sheriff 
to enter a stranger’s house than the actual exist- 
ence therein of property of the debtor. 
iff should be protected 


The sher- 
when he enters in the 
reasonable expectation of finding such property, 
rather than when he enters without such reason- 
able expectation, and merely happens to find 
goods therein. As illustrating some of the prac- 
tical difficulties in the application of this rule may 
be mentioned the subject of forcible entry by the 
sheriff. While it has been a cardinal principle of 
our law from a very early period that a sheriff 
may not break into the debtor’s house to levy 
process upon him or his goods, he may break into 
the house of a third person after a demand of ad- 
mission and refusal. The maxim, Domus sua cuique 
castellum, does not extend to protect a person who 
shelters another from the law. While a man’s 
house may be a refuge for himself, he may not 
make it an asylum for those 
process. 


seeking to avoid 


If, then, a debtor is resident in a third person’s 
house, it would seem to be a question of fact how 
far he is resident there — whether his stay is more 
than merely temporary; if so, the sheriff cannot 
break in even after demand and refusal, any more 
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than he could into the debtor’s own house. Other- 
wise it would appear that he can do so, just as he 
can where goods have been removed to a third 
person’s premises for the purpose of evading 
execution. 

Where a sheriff lawfully enters the house of a 
stranger, he may break open inner doors, and ac- 
cording to this rule he may break the door of a 
guests’ room in a hotel. In the old case of Lee v. 
Gansel (Cowp. 1) it was held that the sheriff, hav- 
ing entered through an outer door, might break 
the door of a lodger’s room, and the same prin- 
ciple seems to apply. 

Another question is whether, in the event of an 
unlawful entry by the sheriff into a third person's 
house, the execution would be bad, or, whether 
the only effect would be to make the sheriff liabice 
in trespass. The point is discussed in the notes to 
Semayne’s Case (1 Smith’s L. C., p. 112), and the 
conclusion deduced from the authorities appears 
to be that, as regards execution against the 
debtor’s goods, the court might exercise its sum- 
mary jurisdiction to avoid the execution, while in 
the case of arrest of the person such seizure would 
be void. — Law Times (London). 


ew 


GAhat the Law Decides. 


Proof that a person arrested had upon her per- 
son and about her premises articles the possession 
of which tended to establish guilt, although they 
were discovered by forcibly entering the house and 
searching her person and premises, without any 
warrant or authority of law, is held admissible, in 
Williams v. State ([Ga.], 39 L. R. A. 269), al- 
though the search and seizure may have been un- 
lawful, unwarranted, unreasonable and reprehen- 
sible. 


A car labeled powder, allowed to stand so near 
a warehouse as to deter the city fire department 
from attempting to extinguish a fire in the ware- 
house, is held, in Hardman v. Montana Union R. 
Co. ({C. C. App., 9th C.J], 39 L. R. A. 300), to 
constitute a ground of liability on the part of the 
railroad company for the loss of goods in the 
warehouse which would have been saved if the car 
had not been there, although there was in fact no 
powder in the car. 


Five years’ imprisonment of a husband under 
sentence for life is held, in Davis v. Davis ([Ky.], 
39 L. R. A. 403), to be ground for a divorce to the 
wife, under a statute for divorce of parties living 
apart for five years, and also under a statute for 
divorce in case of condemnation for felony. The 
condemnation for felony is deemed to exist as 
long as it is in force, within a provision that the 
cause for divorce must exist within five years 
before action is brought. 





Dr. Schweninger, Bismarck’s physician, is going 
to lecture at Vienna on a novel plan. He will 
appear on tthe stage with a Berlin editor, who will 
put questions which the doctor will answer. 

John E. Pannier, of Chippewa Falls, Wis., re 
cently elected county judge, is said to be the 
youngest person acting in that capacity in the 
United States. He is only 21 years of age. 


A murderer was strangled at the East Cam- 
bridge jail yesterday. Isn’t it about time for the 
enlightened commonwealth of Massachusetts to 
follow the example of New York and Ohio, and 
substitute a more humane and a more scientific 
method of inflicting capital punishment? — Boston 
Herald. 

In Pellardis v. Journal Printing Co., decided by 
the Supreme Court of Wisconsin in February, 1898 
(74 N. W. R. 99), it was held that a statement on 
the editorial page of a newspaper as to its circu- 
lation is admissible in evidence as bearing on the 
question of actual damages caused by the publica- 
tion of a libel. 


The Massachusetts house of representatives has 
passed the bill relating to negotiable instruments 
which was prepared by the commission on uni 
formity of legislation with other States, consisting 
of Leonard A. Jones and Frederic J. Stimson. 
The act has already become a part of the statutes 
of New York, Connecticut, Colorado and Florida. 
It will go into effect in Massachusetts on January 
I, 1899. 

In the Superior Court, Milwaukee, Wis., Judge 
Sutherland, in the case of Erdman Schultz v. The 
Schlitz Brewing Co., recently granted a temporary 
injunction to restrain the company from interfer- 
inz with Schultz in the employment of non-union 
labor in the execution of a building contract. The 
court held that a specification in a contract requir- 
ing the contractor to use only union labor is void. 
Judge Sutherland informs us that he wrote no 
opinion in the case. 


In Louisville, etc., R. Co. v. Hale, decided in 
the Court of Appeals of Kentucky, in January, 
1898 (44 S. W. R. 213), it was held that a train 
may be started without waiting for a passenger to 
be seated, unless there is some special reason to 
the contrary; and that the mere fact that the pas- 
senger is a fleshy woman, incumbered with a num- 
ber of children, does not, when she has an escort 
with her, constitute such an infirmity as to take 
the case out of the general rule, so as to render 
a carrier liable for an injury to the passenger, 
caused by the sudden starting of the train before 
she was seated. 


In Rooks v. The Houston, West Street & Pa- 
vonia Railroad Company, decided by the N. Y. 
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Supreme Court (10 App. Div. 98), it was held that 
a person riding a bicycle may lawfully use the 
aperture existing between the rails of a cable road 
and in which the cable runs, and that a bicycle 
rider, proceeding in this way, is under no legal 
obligation to look behind him in order to detect 
the approach of a cable car which gives no signal 
of its approach, the rumble and noise of which he 
hears only just as he is struck by it. 

There will be three vacancies upon the bench of 
the Supreme Court in New York county to be 
filled this fall. Justice Joseph F. Daly’s second 
term of fourteen years will expire on December 
31; Justice Pryor, whose fourteen-year term will 
not expire till 1905, goes off the bench at the close 
of the year by limitation of age, and Justice Wil- 
liam N. Cohen, appointed by Governor Morton to 
succeed the late Justice Sedgwick, can serve under 
such appointment only until January 1 next. On 
the City Court bench, Judge Olcott, serving under 
a similar appointment, also retires at the close of 
the year. 

Our interesting contemporary, the Chicago 
Legal News, mentions the unusual circumstance 
thar at the recent commencement of the Illinois 
College of Law, on May 28th last, Dr. John A. 
Whipple and his wife graduated together, both 
receiving the degree of bachelor of laws. Dr. 
Whipple is professor of anatomy at the National 
Medical Schools, and also demonstrator of anat- 
omy and professor of anatomy at the Northwest- 
ern College of Dental Surgery, and dean of the 
Mrs. Whipple, the daughter of I. J. Butler, 
an old resident of Bloomington, was educated in 


same. 


the Chicago public schools, and was married to 
Mr. Whipple ten years ago. 


Chief Justice Field appears to have been mis- 
quoted in the published reports of his remarks at 
the Boston University celebration. The number 
of law schools in the country, by the latest enu- 
meration, was 77 instead of 57, and the number of 
law students 9607. The number of graduates each 
year is less, of course. For instance, the law de- 
partment of the Boston University had 433 stu- 
dents the past year, while the number of graduates 
at the end of the year was 65. During the last 
five years the number of lawyers admitted to the 
bar has been about 200 each year. This is a lesser 
number than had been supposed. Still, it probably 
supplies the demand. — Boston Herald. 


In its final form the Loud bill undertook noth- 
ing but to carry out the spirit of the present law 
by denying cheap carriage to books and advertis- 
ing matter masquerading as periodical publica- 
tions. This abuse costs the post-office department 
millions of dollars every year, which the 
people of the country have to pay in taxes. 
They may be willing to be taxed for car- 
riage of newspapers and magazines they 





want, but to make them pay for carting about 
advertising matter they don’t want at all, and 
books they do not buy in the periodical form, if at 
all, is a private job. It must be a very profitable 
job, since it has defeated this reform in successive 
congresses, in spite of the urgent recommenda- 
tions of the post-office department.— New York 
Commercial Advertiser. 


The following is the text of the new law of this 
State “to regulate the sale of merchandise and to 
prevent misleading and dishonest representations 
in connection therewith: ” 

“ Section 1. Any firm, person, corporation or 
association of persons, or any employe of such, or 
any of such, who in the newspapers or other peri- 
odicals of this State, or in public advertisements, 
or in communications intended for a large number 
of persons, knowingly makes or disseminates any 
statements or assertions of facts with respect to 
his, its or their business affairs, concerning the 
quantity, the quality, the value, the price, the 
method of production or manufacture, or the fix- 
ing of the price of his, its or their merchandise or 
professional work; or the manner or source of 
purchase of such merchandise; or the possession 
of awards, prizes or distinctions; or the motive or 
purpose of a sale, intended to have the appearance 
of an advantageous offer, which is or are untrue or 
calculated to mislead, shall be guilty of a misde- 
meanor. 

“$2. This act shall take effect immediately.” 


An action was brought by an Indiana college 
against an attorney to recover $35,000 which he 
had retained as a fee for services and advice, and 
procuring by means of bribery and otherwise the 
passage of some law by the legislature, says the 
Indiana Law Journal. Judge David McDonald, 
formerly United States judge, and Hon. U. F. 
Linder, of Illinois, were counsel for the plaintiff, 
and Senator Joseph E. McDonald and John P. 
Usher were for the defendant. At the trial a Mr. 
Gunn was examined as an expert, and testified 
that the fee named was a reasonable compensation 
for the services. Judge McDonald opened the 
argument for the plaintiff, and was followed by 
Usher and Senator McDonald for the defense. 
The judge was amazed to find that Linder had 
absented himself from the court-house, and wa: 
not hearing a word of the speeches of the two able 
counsel to which he was to reply in a closing 
speech. Word was brought to Judge McDonald 
that Mr. Linder was having a convivial time with 
seme friends in a neighboring saloon, and expect- 
ing to close the case himself, he was engaged in- 
dustriously in taking notes, when, to his utter 
amazement, Linder presented himself and an- 
rounced that he would close the case. He was 
unsteady on his legs and had a half drunken leer 





on his face that was very discouraging to Judge 
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McDonald, while counsel for the defense seemed 
to enjoy the situation unusually. But their jov 
was short-lived. Linder said nothing abuu: their 
speeches, for he knew nothing about them. He 
asked the jurors how long it would take one of 
them to earn $35,000 by hard work at a dollar a 
Gay. The jury was composed of farmers and 
laboring men. “ Thirty-five thousand dollars, 
gentlemen of the jury! thirty-five thousand dol- 
lars! and Mr. Gunn says it is a reasonable fee.” 
Turning to Gunn, who, with a smart and import- 
art look, was sitting near, he exclaimed: ‘“ Great 
God! Mr. Gunn, thirty-five thousand dollars! 
Why, that is more money than you have seen 
since you were a little pistol!” And so he went 
on with such a storm of invective and ridicule that 
the case was carried, and his client, the college, 
got a verdict for the full amount claimed. 


English Hotes. 


The honorary degree of doctor of law is about 
to be conferred by Cambridge University on the 
master of the rolls. 


In consequence of the war between the United 
States and Spain, the International Law Associa- 
tion has been obliged to decline an invitation, 
which it had previously accepted, from the Ameri- 
can Bar Association and the American Social Sci- 
ence Association to hold its next conference at 
Saratoga. It will thus be unable to hold a confer- 
ence this year. — Law Journal. 


By the death of the Right Hon. Spencer H. 
Walpole, the bar of England is deprived of its 
oldest queen’s counsel. Mr. Walpole was called 
within the bar in 1846. His successor, 
doyen of her majesty’s counsel, is Lord Grim- 
thorpe, better known as Sir Edmund Beckett, the 
eminent member of the parliamentary bar, who 
took silk eight years after Mr. Walpole, in 1854. 


as the 


A very novel point will have to be decided by 
the Calcutta High Court shortly, says the Glasgow 
Herald. A criminal, tried and convicted on two 
charges, was sentenced to death for one and to 
four years’ imprisonment for the other, is appeal- 
ing on the ground that, as the judge did not spe- 
cify which punishment was to be inflicted first, he 
is entitled to the grace which four years in gaol 
will give him. 


A detective officer with an interesting record, 
says the Globe, retires from Scotland Yard in the 
person of Chief Inspector Marshall. He joined 
the metropolitan police force in 1869, and rose 
rapidly in the service. Among the notorious cases 
in which he was engaged may be mentioned that 
of Mrs. Gordon Baillie and the Dyson-Bartlett 
case, and to him belongs the credit of having un- 
ravelled the Pimlico mystery. When he was in 





charge of a reorganized detective department at 
Bow street he did good service to the public by 
hunting down the notorious gang of house swind 
lers, the leading spirits in the matrimonial frauds, 
and the gang of fashionabl; ‘tressed rogues who 
did business in the Strand a: 7 in Northumberland 
avenue. 


The laws in England with regard to antificial 
aids to beauty are not so strict now as they were 
in the reign of Charles II. In the year 1670 this 
curious act of parliament was passed: “ That all 
women of whatever age, rank, profession or de- 
gree, whether virgins, maids or widows, that shall, 
from after the passing of this act, impose upon 
and betray into matrimony any of his majesty’s 
male subjects, by scents, paints, cosmetics, washes, 
artificial teeth, false hair, Spanish wool, iron stays, 
hoops, high-heeled shoes or bolstered hips, shall 
incure the penalty of the laws now in force against 
witchcraft, sorcery and such like misdemeanors, 
and that the marriage, upon conviction, shall stand 
null and void.” 

If we cannot quite rise to the height of Mr. 
Young’s boast in presiding at the recent gathering 
of actuaries, “Que regio in terris nostri non plena 
laboris?”’ we may freely admit that “the actuary 
is abroad,” and few classes of the community have 
more reason to be grateful to that clever manipu- 
lator of statistics than the lawyer, says the Law 
Journal. The actuary solves for him many a 
problem which, without his aid, would be insolu- 
ble. Life insurance is, of course, the great arena 
in which he figures most brilliantly; but life insur- 
ance is only one of many classes of contingencies 
which the administration of the law requires to be 
reduced to a certainty, and it is the actuary who 
illuminates the legal maxim, “ Certum est quod cer- 
tum reddi potest.” Is it the risk of a legatee incur- 
ring a forfeiture under a gift over an alienation or 
of a widow marrying again, or — more delicate 
topic still—the violation of a dum casta clause? 


The actuary values it for us as he will the 


débutante’s chance of a coronet, or the new-fledged 
barrister’s chance of the woolsack. 
in fact, the modern prophet who lifts for us the 
veil that hangs over the future; and, what is best, 
he does his prophesying not by ingenious guess- 
ing or any inspiration, but on strictly scientific 


The actuary is, 


principles. How reassuring to be told that “ if we 
want to be killed in a railway accident, for instance, 
we must travel night and day in express trains for 
goo years!’’ There is more and more a demand 
for this species of forecast, which will, as far as 
possible, eliminate all risks from business; and as 
the area of experience widens, so do statistics be- 
come more reliable and more valuable. Only we 
shall do well to temper the result of actuarial 
prophecy by remembering that undeniable dictum 
of the French epigrammatist, that it is always the 
unexpected that happens. 
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Before the Ginal Bar. 


UDGE JULIUS GRINNELL expired very 
suddenly on the 8th inst. at the Illinois Trust 
and Savings Bank, Chicago. He was one of the 
best-known lawyers in the Illinois metropolis, 
having occupied the office of state attorney during 
the prosecution of the Haymarket anarchists. 
Judge Grinnell was born at Massena, N. Y., in 
1842, and was at one time a professor in the 
Ogdensburg academy. 

George Bosworth Smythe, probably the oldest 
lawyer in Ohio, and eminent in his profession, 
died recently at his home in Newark, Ohio. He 
was born in Saratoga, N. Y., March 7, 1807. He 
graduated from Union College in 1833, and after 
teaching in Washington, D. C., and reading law 
at the same time, went to Newark in 1835. In the 
following year he was admitted to the bar and 
began his long and successful career as an active 
practitioner. As a lawyer, speaker and thinker he 
was always rated high. He bore his weight of 
years remarkably well, and as late as 1894 took an 
active part in a lawsuit, showing himself at the 
trial to be the keen-witted, astute lawyer of days 
gone by. 

ee 


RAotes of Recent Amevican Aecistons 


Cities — Rights and Duties Outside of State — 
Highways. —A city is not liable for a defective 
highway outside the State, though it constructed it 
under an act of the other State giving it the right 
to do so, and declaring it liable for damages from 
improper construction and repair; its acts in this 
regard being ultra vires. (Becker v. City of La 
Crosse, Wisconsin Sup. Court, 75 N. W. R. 84.) 

Order Denying Motion for New Trial or to 
Correct Verdict Affirmed — Affidavits of Jurors 
Not Receivable to Impeach Verdict. — Affidavits 
of jurors are not receivable to impeach their ver- 
dict, and this rule applies to a motion to impeach 
the verdict for a mistake or error in respect to the 
merits —1. ¢., to impeach the amount of the ver- 
dict for the reason that the verdict as entered and 
recorded was not really the verdict of the jury — 
as well as to irregularity and misconduct of the 
jury. The rule that affidavits of jurors are not 
receivable to impeach their verdict, either for mis- 
conduct or mistake, applies as well to a motion to 
correct the verdict as to a motion to set it aside 
and direct a new trial. A verdict once entered by 
a jury and recorded in court becomes the verdict 
of the court, and any motion to correct that ver- 
dict must bz made to the court in which the verdict 
was recorded. (Dean v. Mayor, etc. of the City of 
New York, N. Y. Sup. Court, App. Div., First 
Dept. Opinion in full in N. Y. L. J., May 26, 
1808. 





Rotes of Recent English Decisions. 


Conflict of Laws — Husband and Wife — Matri- 
monial Domicile — Change of Domicile — French 
Law —‘* Community of Goods” — English Will 
of Husband. — A Frenchman and a Frenchwoman, 
domiciled in in Paris ir 
1854. No contract of marriage or settlement was 
made by the parties on their marriage, but, ac- 
cording to the law of France in such a case, they 
were entitled to a 


France, were married 


‘community of good$,” that is, 
each party was entitled to a moiety of all the 
goods in the possession of them or 
them. 


either of 
At the date of the marriage the husband 
had no property whatever of his own; but the wife 
was possessed of a small piece of land in France 
and a small sum of money. In 1863 the husband, 
having become a bankrupt in France, came over 
to England with his wife. In 1865 the husband 
became naturalized as an English subject, his new 
domicile attaching also to his wife. In 1897 the 
husband died, having by his will, dated in March, 
1895, given his residuary estate, real and personal, 
all of which had been acquired in England, upon 
trust for his wife for life, with remainder to the 
daughter of the marriage and her husband and chil- 
dren. An originating summons was taken out by 
the wife, claiming one moiety of all the property 
in the possession of her husband or of him and 
herself jointly at his death, notwithstanding 
the will. This depended upon the solution of the 
question whether the change of domicile of the 
parties altered their rights with respect to one an- 
other’s property acquired by their matrimonial 
domicile. The question was limited to property 
described as “ movable goods,” 7. ¢., personal es- 
tate. It was decided by Kekewich, J. (78 L. T. 
Rep. 152), that the wife’s right under French law 
to a moiety of the movable goods of the husband 
acquired during the coverture could not be altered 
by the change of domicile, and was consequently 
unaffected by the will. The testator’s daughter ap- 
pealed. Held, that since the decision of the house 
of lords in Lashley v. Hog (4 Pat. 581) the ques- 
tion was not left open to judicial review in this 
country; that that decision could not be regarded 
as based only on the law of Scotland, it involving 
a most important principle of private international 
law; that although there were several material dif- 
ferences between the Scotch and the French matri- 
monial laws of property, the wife having more 
extensive rights under the law of France than she 
had under the law of Scotland, yet those differ- 
ences did not warrant the court in holding that 
the law of the matrimonial domicile could prevail 
after such domicile had been changed. Held, 
therefore, that the appeal must be allowed, and the 
declaration made by Kekewich, J., must be altered 
accordingly. The costs of the appeal to be costs 
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in the summons. (Re De Nicols; De Nicols v. 
Curlier, Ct. of App. No. 2, Law Times Adv. Rep., 
May 28, 1808.) 

Innkeeper — Person Coming in to Dine — Lost 
Coat — Liability of Innkeeper. — This was an ap- 
peal from the County Court judge of Liverpool. 
The action was brought by the plaintiff to recover 
the value of a coat, £1 15s., lost in a restaurant 
under the following circumstances: The plaintiff 
went to dine at the hotel of the defendant, in the 
ordinary dining-room of the house. He went 
there simply to dine, and not to stay at the hotel, 
and hung up his coat on a peg in the dining-room, 
and went downstairs to see the manager. After he 
had dined the coat had disappeared. He was on 
his way home in the evening, and after leaving the 
defendant’s premises caught a train back. No 
negligence was attributed to the defendant. The 
learned judge gave judgment for the plaintiff, but 
gave leave to appeal. The defendant appealed. 
Held (affirming the County Court judge) that the 
defendant was liable. The court said that if the 
place where the plaintiff dined had been a restau- 
rant detached from the hotel, or not substantially 
forming part of it, no liability would have arisen; 
but that he was a guest, although he did not stop 
over night, there was no doubt in the court’s view 
of the case. The true test was whether the inn- 
keeper received him causa hospitandi. (Orchard v. 
Bush, Q. B. Div., Law Times Adv. Rep., May 28, 
1898.) 


Rew Books and Rew Editions. 


Medical Jurisprudence of Insanity or Forensic 
Psychiatry. By S. V. Clevenger, M. D. With 
an Exhaustive Presentation of the Judicial 
Decisions Upon the Subject. By F. H. 
Bowlby, Counselor at Law. Rochester, N. Y.: 
The Lawyers’ Co-operative Publishing Co., 
1808. 

In this notable work the learned author, an 
alienist of national reputation, has sought to unite 
a general medical text-book upon insanity with a 
medico-legal treatise, and a digest of the English 
and American law on the subject, with a view to 
meet the requirements of lawyers and physicians 
in civil and criminal cases. It is now sixty years 
since Dr. Isaac Ray’s Jurisprudence of Insanity 
was published, and although much the larger part 
of that admirable work is still valuable to physi- 
cians and jurists alike, the time was ripe for a new 
and complete treatise on the subject, which should 
embody the scientific progress and discovery since 
that time, as well as the important adjudications in 
the domain of law. To his onerous task Dr. 
Clevenger brought characteristic energy, wide ex- 
perience and an exceptional equipment. We have 
no hesitation in saying that he has produced a 





work which will stand for many years as a monu- 
ment to his ability and industry, as well as a guide 
to the kindred professions for whose benefit it was 
prepared. The distinctively medical part of the 
work is intended to furnish the lawyer, in detail, 
symptoms by which insanity may be predicated or 
mental responsibility proved. The question of 
sanity or insanity being one of fact, to be proved 
as a conclusion from evidence, the question what 
facts are significant becomes one of the utmost 
importance. These questions the author answers 
from a lifetime’s study of the insane and of the 
world’s literature of psychiatry, French, English, 
German and Italian. The purely legal part of the 
work comprises the decisions upon the tests, evi- 
dence and presumptions of insanity, on the rela- 
tions of partnership, agency or marriage, and also 
in all criminal offenses. It may be truly said that 
the law as laid down by the courts is nowhere 
given as complete a presentation. The publishers 
have added, as a useful feature, an appendix on the 
use of scientific books and treatises as evidence. 
Such examination as we ‘have been able to give to 
the work indicates that it possesses exceptional 
merit, and is indeed properly referred to as the 
most complete and useful treatise on the subject 
before the profession. It is in two volumes, of 
some 600 pages each, and printed in the best style. 


Don’t Worry Nuggets. Bits of Ore Gathered 
from Rich Mines. By Jeanne G. Pennington. 
New York: Fords, Howard & Hulbert, 1808. 

This is a pretty little pocket volume filled with 
serene and strengthening thoughts from four great 
spiritual authors — Epictetus, 

Eliot and Robert Browning. 


Emerson, George 
There is hardly a 
paragraph that does not bring with it a new sense 
of strength and comfort. Heathen and Christian, 
philosopher, prophet, novelist and poet alike illu 
minate the simple teachings of the Man of Naza 
reth, and show afresh 
foundations. 


their deep and _ true 


Sathanas; or Random Thoughts of a Rambling 
Thinker. In Three Parts. Printed for the 
Author by W. M. Thomson, 10-12 
Court, London, W. C. 


The author of this book is W. M. Thomson, for- 
merly of the Troy (N. Y.) Press, now a resident 
of London. It is perhaps correctly described by 
its title. While exhibiting some crudities of style 
and expression, the work is not without some 
positive merits, showing a degree of talent in the 
field of fiction which many of the author’s friends 
had probably never suspected. 


Drury 


Sathanas, as ex- 
plained in a foot-note on page 57, is a Hebrew 
word, and signifies an accuser in a court of law, 
a lawyer. The book will repay perusal. 





